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A. IDENTITY OF PETITIONER

Maurice Brown was the defendant in King County No.
19-1-04585-6 KNT, the appellant in Court of Appeals No.
82936-0-1, and is the petitioner herein.
B. COURT OF APPEALS DECISION

Mr. Brown seeks review of the Court of Appeals decision
in COA No. 82936-0-1, issued August 15, 2022 (Appendix
A).
C. ISSUES PRESENTED ON REVIEW

1. Mr. Brown is incarcerated and has an Earned Release
Date of approximately December, 2022. Committing plain
error as to the offender score, the trial court failed to consider,
and the Court of Appeals failed to reverse on, the issue of the
trial court’s failure to assess, as is mandatorily required by law,
whether Mr. Brown’s past conviction for conspiracy to deliver
a controlled substance (cocaine) and conviction for conspiracy
to deliver a controlled substance (heroin) were the same

criminal conduct. The trial court assigned Mr. Brown a point



each for two prior commissions of “cont sub conspire del” in
King County No. 10-1-08776-8, which had been sentenced on
June 29, 2012. CP 629, 634; RP 2155, 2182. The record
indicates that the sentences for the two offenses were served
concurrently. CP 531, CP 563 (October 29, 2020 letter from
Department of Corrections Administrative Services

Division). The law requires that a sentencing court must
determine whether prior convictions for which sentences were
served concurrently shall be counted as one offense or as
separate offenses using the same criminal conduct analysis

found in RCW 9.94A.589(1),(5).

Is automatic reversal required where the trial court here
made no such endeavour, contrary to its obligations under
statute and case law, and the defendant in no way waived the
error, as the Court of Appeals incorrectly reasoned? State v.
Valencia, 2 Wn. App. 2d 121, 125, 416 P.3d 1275 (2018). See

Appendix A (Decision, at pp. 2-13, 12-13.


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST9.94A.589&originatingDoc=Ib737c5a01f6e11e98f4d8d23fc0d7c2b&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=4adb72a7270c4651bfd92d75b753b802&contextData=(sc.Search)#co_pp_9f800000f2221

2. Did the court erroneously rule that the defendant’s
washed-out Georgia forgery conviction prevented his two
previous burglary convictions from washing out from Mr.
Brown’s offender score?

3. Did the court violate Mr. Brown’s right to a jury trial
under the Sixth Amendment where it denied his counsel’s
motion to per se exclude all veniremen from the jury pool who
had read an article in the Kent Reporter regarding Mr. Brown
that averred falsely that he had promoted prostitution of 150
women and had committed rape and sodomy in the past.

4. Did the trial court erroneously overrule Mr. Brown’s
objection that witness Ms. Petermeyer was incompetent under
statute and case law to testify while under the influence of
heroin? See Appendix A, at pp 14-15.

D. STATEMENT OF THE CASE
(1). Eacts.
Mr. Brown is incarcerated with an ERD (earned release

date), based on his offender score of 5 and his good behavior of



approximately December 2020, followed by 12 months
community custody. CP 632. Below, in King County No. 19-
1-04585-6 KNT, he was prosecuted in a first jury trial in
September-October 2020, in which he was convicted on Count
I (first degree promoting prostitution) and Count 111 (the lesser
offense of second degree promoting prostitution). CP 121,
124. The jury was unable to reach a unanimous verdict on
Counts Il and IV. CP 122, 125. Counts V and VI were
dismissed following the State’s case after the State indicated
that the complainant could not be located. RP 1873-74.

Mr. Brown was retried on Counts Il and 1V in April-May
2021 with Mr. Brown acting pro se; the jury acquitted him on
Count IV and again was unable to reach a unanimous verdict on
Count I1l. CP 309. The State sought and was granted a motion
to dismiss count I. CP 637. Mr. Brown was sentenced to
standard range terms of 61 and 22 months based on erroneous

offender scores of 5 on each count. CP 629-31.



The sentencing court failed to conduct the statutorily
required assessment regarding whether prior offenses served
concurrently were the same criminal conduct. See infra. Mr.
Brown appealed. CP 654. The Court of Appeals affirmed,
declining reversal, rejecting Mr. Brown’s assignments of error
in his Opening Brief, and the issues raised in his Statements of
Additional Grounds. Appendix A (decision in COA No.
82936-0-1).

(2). State’s offender score claims at sentencing.

According to the State, Mr. Brown had four prior felony
convictions that were pertinent to calculating his offender score
on each count, in addition to his other current offense. These
were:

*Two Georgia convictions for burglary
committed in 1996 and 1997;

*A Georgia conviction for forgery committed in
2002; and

*Two Washington convictions for VUCSA
conspiracy to deliver (cocaine and heroin)
(sentenced June 29, 2012).



CP 514-16, CP 563. The proposed judgment reflected the
State’s arguments. CP 634. According to the State, the two
Georgia burglaries committed in 1996 and 1997 were both
comparable to Washington burglary, and the subsequent
Georgia forgery offense prevented the burglaries from washing
out. CP 518-20; State’s sentencing exhibits 1-13.
At sentencing, the State contended, and the sentencing
court ultimately agreed, that Mr. Brown’s offender score was a
5 on each of his two offenses of conviction. CP 523, CP 634,
RP 2153-54, RP 2183-84. Before addressing the matter, the
court properly noted that Mr. Brown was challenging his
history and his score, holding the State to its burden of proof.
THE COURT: So, | guess we’ll ask Mr.
Brown, first of all, do you contest the prior
criminal history and the score that the State
has put forward?
MR. BROWN: Yes, Your Honor, | do
contest it. In fact, the defense believes that he
has no points.
THE COURT: Okay, so with that then, Ms.

Anderson, it is the State’s obligation to prove
the score.



RP 2154-55, RP 2179. There was no waiver, contrary to the
Court of Appeals decision. The State bore the burden of
proving criminal history, including inclusion of out-of-state
convictions in the offender score. U.S. Const. amends. VI,

X1V, State v. Hunley, 175 Wn.2d 901, 917, 287 P.3d 584

(2012). The appellate courts review de novo the sentencing

court’s calculation of the offender score. State v. Rivers, 130

Wn. App. 689, 699, 128 P.3d 608 (2005).

E. ARGUMENT

[1].Maurice Brown should not presently be in prison - his
offender score and judgment were unlawful and in excess of
the trial court’s statutory authority, requiring remand for
resentencing.

A sentence is excessive and therefore unlawful if based

on a miscalculated offender score. In re PRP of Goodwin, 146

Wn.2d 861, 873-74, 50 P.3d 618 (2002) (also holding that a
defendant cannot waive a challenge to a miscalculated offender
score if the sentencing error is a legal one). The State bears the

burden of proving a defendant’s offender score at sentencing by



a preponderance of the evidence. Hunley, supra; State v. Ford,

137 Wn.2d 472, 479-80, 973 P.2d 452 (1999).
The appellate courts review de novo the sentencing

court’s calculation of the offender score. State v. Rivers, 130

Wn. App. 689, 699, 128 P.3d 608 (2005).

(a). The trial court failed to determine whether Mr.
Brown’s two 2010 VUCSA conspiracy offenses were the
same criminal conduct.

(). Review is warranted under RAP 13.4(b)(1),(2).

The Court of Appeals stated that Mr. Brown did not
dispute his prior convictions or his offender score. Appendix
A, atp. 3. This is incorrect; he disputed every aspect of his
history and score, as the court expressly noted during a
colloquy. Further, in contrast to current offenses, the
sentencing court has a mandatory duty - not dependent on a
challenge by the offender - to assess whether prior offenses
sentenced together were the same criminal conduct. State v.
Williams, 176 Wn. App. 138, 142, 307 P.3d 819 (2013); State

v. Vasquez, 2 Wash. App. 2d 1049 (2018) (at *3) (unpublished,



cited pursuant to GR 14.1(a) only) (citing State v. Williams,

176 Wn. App. 138, 142-44, 307 P.3d 819 (2013); RCW
9.94A.525(5)(a)(i).

The Court of Appeals decision was contrary to decisions
of this Court and the Court of Appeals. RAP
13.4(b)(3)(1),(2). Remand should be ordered.

(ii). Error requiring remand.

The State at sentencing proffered Mr. Brown’s two
Washington VUCSA conspiracy to deliver convictions from
2010 as class B felonies, committed May 11, 2010 and charged
under King County Superior Court Cause No. 10-1-08776-

8. Mr. Brown was released from confinement on those
convictions on February 22, 2013. CP 523; RP 2175,

2179. The trial court adopted the offender score numerically
calculated by the State without any discussion of its obligation
to assess whether the crimes were the same criminal conduct,
thus resulting in Mr. Brown receiving a point each for two prior

commissions of “cont sub conspire del” in King County No. 10-



1-08776-8, which had been sentenced on June 29, 2012,
involving cocaine and heroin. CP 629, 634; RP 2155, 2182.

The record indicates that the sentences for the two
offenses were served concurrently. CP 531, CP 563 (October
29, 2020 letter from Department of Corrections Administrative
Services Division). The law requires that a sentencing court
must assess and determine whether prior convictions for which
sentences were served concurrently should be counted as one
offense or as separate offenses using the same criminal
conduct analysis found in RCW 9.94A.589(1),(5).

The trial court here made no such endeavour and reversal

Is required. State v. Valencia, 2 Wn. App. 2d 121, 125, 416

P.3d 1275 (2018); see, e.q., State v. Smith, 7 Wn. App. 2d 304,

311, 433 P.3d 821 (2019) (“The record does not show that the
trial court here conducted any same criminal conduct
analysis. Because RCW 9.94A.525(5)(a)(i) makes a same
criminal conduct analysis mandatory, the trial court erred in

failing to conduct that analysis [as to] the prior offenses.”). The

10


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST9.94A.589&originatingDoc=Ib737c5a01f6e11e98f4d8d23fc0d7c2b&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=4adb72a7270c4651bfd92d75b753b802&contextData=(sc.Search)#co_pp_9f800000f2221

trial court must make the inquiry when the two offenses are

prior convictions. State v. Anderson, 92 Wn. App. 54, 61, 960
P.2d 975 (1998).

The Court of Appeals ruled that Mr. Brown waived this
matter. See Appendix, at p. 3. He did not do so, nor could he,
except perhaps by a specific, affirmative stipulation, which did

not occur. See, e.q., State v. Williams, supra, 176 Wn. App. at

142-44, 307 P.3d 819 (2013).

Reversal and remand must be ordered. Mr. Brown notes
that the fact that the two conspiracy to deliver charges involved
different drugs in no way precludes a finding of same criminal
conduct and certainly did not obviate the trial court’s
responsibility to engage in the required analysis. See State v.

Garza-Villarreal, 123 Wn.2d 42, 49, 864 P.2d 1378 (1993);

State v. Porter, 133 Wn.2d 177, 183, 942 P.2d 974

(1997). Further, drug offenses are public offenses and have the

same victim. State v. Williams, 135 Wn.2d 365, 367, 957 P.2d

216 (1998).

11



Because RCW 9.94A.525(5)(a)(i) makes a same criminal
conduct analysis mandatory with regard to prior offenses, the
trial court erred and remand is necessary for the required
inquiry.

b. The Georgia forgery offense does not prevent wash
out of the prior 1997 and 1998 burglary convictions.

Mr. Brown argues that an offense that has washed out of
a defendant’s offender score cannot prevent washout of older
offenses. At sentencing following Mr. Brown’s second trial,
the State properly conceded that Mr. Brown’s 2002 forgery
conviction did not count as a point toward Mr. Brown’s
offender score, since he remained crime free for five and a half
years thereafter. CP 515; RCW 9.94A.525(2)(c).

However, the State argued that the 2002 foreign forgery
conviction nonetheless interrupted the wash-out period between
Mr. Brown’s 1997 and 1998 Georgia burglary convictions and
his later 2010 Washington VUCSA crimes. CP 515; RP 2168,

2175. In Washington,

12



Class C prior felony convictions shall not be included in
the offender score if, since the last date of release from
confinement . . . pursuant to a felony conviction, if any,
or entry of judgment and sentence, the offender had spent
five consecutive years in the community without
committing any crime that subsequently results in a
conviction.

(Emphasis added.). RCW 9.94A.525(2)(c). The “wash out”
statutes contain a “trigger” clause, which identifies the
beginning of the ten-year period, and a “continuity/interruption”

clause, which establishes the substantive requirements a person

must satisfy during the period. State v. Ervin, 169 Wn.2d 815,

821, 239 P.3d 354 (2010). Any offense committed after the
trigger date that results in a conviction resets the ten-year
clock. Ervin, 169 Wn.2d at 821.

Washington law has generally disfavored the use of prior
convictions that might normally not be included in an offender

score. See generally, In re Pers. Restraint of LaChapelle, 153

Wn.2d 1, 6, 100 P.3d 805 (2004) (statutory amendments did not
affect existing interpretation of sentencing statute regarding

offenses washed out from the offender score).

13



This Court has also held that once a conviction washes
out, it not only be a part of the defendant’s numerical offender
score, but it also cannot count as a “most serious offense” in the

defendant’s criminal history. See State v. Failey, 165 Wn .2d

673, 678, 201 P.3d 328 (2009) (prior conviction that washes out
IS not counted as a strike offense). There,

[t]he parties disputed whether the 1974 robbery
qualified as a “strike” offense that could be included
in Failey’s offender score, making Failey’s current
offense a third “strike” subject to life imprisonment
without the possibility of early release. The trial
court determined that the 1974 robbery was not a
strike offense and imposed a standard range
sentence. The court based its decision in part on its
conclusion that the 1974 conviction had “washed
out.” It also determined that RCW 9.94A.035,
which the State claimed classified the 1974 robbery
as a class A felony (and thus a strike offense), is
ambiguous and therefore must be construed against
the State under the rule of lenity.

Failey, 165 Wn.2d at 675 (affirming trial court).
Whether an offense washes out is a purely legal

question. State v. Ross, 152 Wn.2d 220, 231, 95 P.3d 1225

(2004). It carries a legally prescribed remedy that the trial court

14



Is mandated to apply. Inre PRP of Goodwin, supra, 146 Wn.2d

at 875-76; see State v. Taplin, 13 Wash. App. 2d 1141 (2020
WL 4334063) (Division Two, July 28, 2020) (COA No. 52884-
3-11, at *4 n. 2) (unpublished decision, cited solely pursuant to
GR 141(a)) (“In Goodwin, the conviction had washed out as a
matter of law, which in turn rendered the judgment and
sentence invalid on its face. 146 Wn.2d at 872.”) (unpublished
decision, cited pursuant to GR 14.1(a)).

Petitioner’s argument is that washout is akin to vacation
of an offense under RCW 9.96.060. Vacating an offense,
which is possible only in narrow legal circumstances, releases
an applicant “from all penalties and disabilities resulting from
the offense.” RCW 9.96.060(6)(a). Consequently,

the fact that the person has been convicted of the

offense shall not be included in the person’s

criminal history for purposes of determining a
sentence in any subsequent conviction.

RCW 9.96.060(6)(a). Similarly, washout of a crime must also

prevent it from interrupting the period of years that must pass as

15



required by statute for a previous offense to be removed from

the defendant’s offender score. See generally, State v. Ervin,
supra. Both “wash out” of a crime under RCW 9.94A.525 et
seg., and vacation of a crime under RCW 9.96.060(6),
necessarily require that the defendant’s conviction prior to the
crime will wash out dependent on passage of the requisite
period of years.

The Court of Appeals did not correctly apply State v.
Haggard, 195 Wn.2d 544, 553-55, 461 P.3d 1159 (2020). Mr.
Brown argues that it is more consistent with Haggard, to rule
that once a conviction washes out from the offender score, “it
cannot be used to ‘determin[e] a sentence in any subsequent

N1

conviction.” *“ Haggard, at 550.

It is true that dismissal of a misdemeanor conviction
under RCW 3.66.067 is a discretionary matter, compared to
vacation under RCW 9.96.060; thus Haggard held that

dismissal of the defendant’s misdemeanor did not operate to

16



interrupt the five year wash out period. RCW 9A.04.040(1)
provides:

An offense defined by this title or by any
other statute of this state, for which a
sentence of imprisonment is authorized,
constitutes a crime. Crimes are classified
as felonies, gross misdemeanors, or
misdemeanors.

RCW 9A.04.040(1); see State v. Crocker, 196 Wn. App. 730,

735, 385 P.3d 197 (2016). However, washout is required by
statute where the conditions are met. RCW 9.96.060; State v.
Ervin, supra.

The phrase “any crime” nevertheless remains undefined
in RCW 9.94A.525(2)(c). This Court recognized in Haggard
that “[d]ismissing a [charge and conviction] rests almost
entirely on the discretion of a trial court,” so much so that a
pleader need only show “good cause.” Haggard, at 554 (citing
RCW 3.66.067).

Washout is more like vacation than dismissal in that the

requirements for vacation are specific and narrowly

17



defined. Notably, unlike vacation, where a mere three years
need have passed since the applicant completed the terms of his
or her obligations, RCW 9.96.060(f)(i), (iv), SRA washout fails
(and must re-start the required period, here, of five years), if the
offender commits any crime while in the community. Washout
of a Class C felony directly affects the offender’s score, and is
more like vacation than discretionary dismissal. Mr. Brown
should be resentenced without the two prior Georgia
convictions that the trial court deemed not washed out.

[2]. Complainant Elizabeth Petermeyer was not competent

to testify while she was under the influence of heroin at
trial.

a. Review is warranted.

As Mr. Brown argued in his Statement of Additional
Grounds, Ms. Petermeyer was greatly under the influence of
heroin when she testified at his first trial. SAG, atp. 8. The
Court of Appeals failed to accept this argument. Appendix, at

pp. 14-15. Review is warranted where Ms. Petermeyer was

18



permitted to testify in violation of statute and this Court’s case
law. RAP 13.4(b)(1),(4).

b. Ms. Petermever, a crucial State’s witness, was per
se under the influence of heroin on the witness stand.

Ms. Elisabeth Petermeyer, a crucial State’s witness as to
not only the charges as to which she was the complainant, but
also as to the count of conviction involving complainant
Jennifer Black, by her claimed description of events and her
claims of conduct by Mr. Brown of promoting prostitution by
violence that carried propensity prejudice, even if permissible
as to her testimony of the alleged events. See 9/29/20RP at
1388 to 1405; 1415-16

On September 24, 2020, the prosecutor announced that
Ms. Petermeyer was not physically able to “come in to testify
today.” 9/24/20RP at 1007-08. Defense counsel placed on the
record that the witness’s circumstances should be assessed by
the detective the prosecutor had sent to “get” her, because this

would be relevant. 9/24/20RP at 1007-08.

19



Ms. Petermeyer did not appear until September
29. 9/29/20RP at 1268. She had trouble speaking
up. 9/29/20RP at 1281. She related a significant drug
history. See, e.q., 9/29/20RP at 1283-85. She related the
symptoms of being on heroin including her skin
crawling. 9/29/20RP at 1288. She was on heroin as she sat in
the witness chair. 9/29/20RP at 1290-91. She stated she
“need[ed] heroin to function.” 9/29/20RP at 1291.

The crucial further fact, however, was that Ms.
Petermeyer had not taken the alternative medication Methadone
that day which is used to reduce the physical and mental effects
of heroin addiction and withdrawal, although it apparently does
not reduce a person’s incoherence and - as she admitted - would
not have helped her, Ms. Petermeyer, with the effects of heroin
use and withdrawal on the witness stand. 9/29/20RP at 1292-

93.

20



Defense counsel raised an objection and sought a sidebar
(and a standing objection) which the court denied. 9/29/20RP
at 1291-92.

c. Ms. Petermeyer was not competent to testify.

The court’s summary denial of the motion to exclude Ms.
Petermeyer’s testimony or even address the issue, indicated to
the jury that the court deemed the witness unaffected by any
inability to recall matters, or testify. See 9/29/20RP at 1291-
92. As counsel argued,

Your Honor, Your Honor, | just wanted to make my
-- | asked for a sidebar and | was going to ask the
Court to prohibit the witness who we know was
under the influence of a narcotic, from testifying at
trial, Your Honor.. . . I don’t how she’s being
permitted to testify in Court when my client is
looking at spending the rest of his life in prison,
Your Honor.

9/29/20RP at 1321. Counsel also stated,

I’m saying that it’s not permissible for her to be
here under the influence of a narcotic testifying in
this trial. And | want to make that record.

9/29/20RP at 1322. The trial court stated that the questioning

of Ms. Petermeyer by the attorneys and her demeanor did not

21



make out an indication “that she was not competent to testify
today.” 9/29/20RP at 1323 (And I didn’t hear anything that
would raise concerns for the Court about her ability to
testify.”).

But Ms. Petermeyer was incompetent to testify by the
plain rule of RCW 5.60.050(1)-(2). A reviewing court will
reverse a determination that a witness is competent to testify
where there was a manifest abuse of discretion, as occurred

here. Faust v. Albertson, 167 Wn.2d 531, 546, 222 P.3d 1208

(2009).

Witnesses are incompetent to testify if they are (1) “of
unsound mind, or intoxicated at the time of their production for
examination,” or (2) “appear incapable of receiving just
Impressions of the facts, respecting which they are examined, or
of relating them truly.” RCW 5.60.050(1)-(2); see State v.
Swan, 114 Wn.2d 613, 645, 790 P.2d 610 (1990).

Ms. Petermeyer claimed her narcotic use, and state, did

not affect her talking or her memory. 9/29/20RP at 1291. But

22



as one detective testified, individuals in the state of heroin use,
cravings, withdrawal are “nauseous. They again, can’t
concentrate.” 9/28/20RP at 1189. These individuals may claim
to be in control of the circumstance, but as the detective
testified, “Even an individual that believes that they’re in
control of them will actually not be in control of them as much
as that drug is.” 9/28/20RP at 1189.

Ms. Petermeyer should not have been permitted to testify
for the State and reversal is required.

[3]. Mr. Brown did not have a fair trial by unbiased jurors
in violation of the Sixth Amendment.

a. Review is warranted.

Review is warranted under RAP 13.4(b)(3). A fairand
unbiased jury is a constitutional right. State v. Irby, 187 Wn.

App. 183, 192-93, 347 P.3d 1103 (2015); Taylor v. Louisiana,

419 U.S. 522, 526, 95 S. Ct. 692, 42 L. Ed. 2d 690 (1975); U.S.

Const. amend. VI.
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b. No juror could ignore the false statements that Mr.
Brown had committed heinous crimes and the court
erred in declining to dismiss all jurors who were aware of
the article.

The State’s original allegations, based on several
witnesses who were long time drug addicts heavily affected by
past and current drug use, were that Mr. Brown had supposedly
forced two complainants, Petermeyer and Brown, to work as
prostitutes. CP 4. The parties learned that multiple jurors had
read a newspaper article about Mr Brown’s July 2019 arrest and
noted the significant and prejudicial claim that the act of Mr
Brown extended to 150 women. CP 41. Defense counsel
address this important issue in motions in limine. CP 38, 58.

The matter was too prejudicial; to allow any juror
familiar with the article to be potential jurors. Counsel
specifically asked that any jurors who indicated they had read
the article about Mr Brown be excused. 9/16/20RP at 279. The
article, which was in the Kent Reporter, stated that the

defendant had forced prostitution on 150 women and,

24



additionally, that Mr Brown had been convicted in Georgia for
aggravated sodomy, rape, and kidnapping. 9/16/20RP at
279. In fact, Mr. Brown had not been so charged, nor convicted
over those matters; they were expunged and were simply in the
newspaper for sensationalist journalism. 9/16/20RP at 279.

The trial court indicated that this was a matter for
individual questioning, despite the fact that it was clear that
many jurors had heard about the article as shown by their
answers and jury questionnaires, which are a full aspect of the
voir dire process. 9/16/20RP at 280. Counsel so argued, and
stated that individual questioning was not adequate, nor would
any individual inquiry about what a juror had read in the article
be adequate, because ultimately jurors would wonder about
what the article said about Mr Brown’s past violent crimes,
which would be highly prejudicial under ER 403 and ER
404(b). 9/16/20RP at 279-81.

Defense counsel re-raised the issue immediately and

asked that all of the jurors be excused who had read the article
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according to the questionnaire, but the court held to its ruling
that this could be asked about of jurors reading the false and
harmful article. 9/16/20RP at 282, 285. Defense counsel stated
his standing objection that this was inadequate to fulfill Mr
Brown’s right to a fair jury. 9/16/20RP at 282, 285.

c. Error occurred and automatic reversal is reversal is
required.

“The presence of a biased juror cannot be harmless; the
error requires a new trial without a showing of prejudice.” Irby,

187 Wn. App. at 193 (citing United States v. Gonzalez, 214

F.3d 1109, 1111 (9th Cir. 2000)). “[T]he presence of a biased
juror, like the presence of a biased judge, is a ‘structural defect
in the constitution of the trial mechanism’ that defies harmless
error analysis [.]” Hughes, 258 F.3d at 463; Arizona v.
Fulminante, 499 U.S. 279, 309, 111 S. Ct. 1246, 113 L. Ed. 2d
302 (1991) (same).

This is because criminal defendants have a federal and

state constitutional right to a fair and impartial jury. State v.
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Irby, 187 Wn. App. at 192-93; Taylor v. Louisiana, 419 U.S.

522,526, 95 S. Ct. 692, 42 L. Ed. 2d 690 (1975); U.S. Const.
amend. VI; Const. art. I, 88 21, 22. “[S]eating a biased juror
violates this right.” Irby, 187 Wn. App. at 193. A trial judge

has an independent obligation to protect that right, regardless of

inaction by counsel or the defendant. State v. Davis, 175

Whn.2d 287, 316, 290 P.3d 43 (2012); Hughes v. United States,

258 F.3d 453, 464 (6th Cir. 2001)).
The Sixth Circuit’s decision in Hughes, which the Irby
court heavily relied on, supports Mr. Brown’s argument. See

Irby, 187 Wn. App. at 194-95 (discussing Hughes). In Hughes,

one of the jurors stated, “I don’t think | could be fair” and also
answered, “No” to the question, “You don’t think you could be
fair?” Hughes, 258 F.3d at 456. The trial court never followed
up on this exchange.

Here, the court erred in failing to see the incurable
prejudice of the false newspaper accusations of heinous

conduct. By refusing to excuse all jurors who had read of the
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article the trial court failed in its obligation during voir dire to
ensure empanelment of a fair and impartial jury. Hughes, at

464; see also State v. Gonzales, 111 Wn. App. 276, 281, 45

P.3d 205 (2002). Taylor v. Louisiana, Fulminante, Gonzales,

Hughes, and Irby require reversal of Mr. Brown’s convictions.
F. CONCLUSION
Based on the foregoing, Mr. Brown respectfully requests
that this Court accept review and reverse his judgment and
sentence. This brief contains 4,570 words formatted in Times
New Roman font 14.
Respectfully submitted this 14th day of September, 2022.
/s/ Oliver R. Davis
Washington Bar Number 24560
Washington Appellate Project
1511 Third Avenue, Suite 610
Seattle, WA 98102

Telephone: (206) 587-2711
FAX: (206) 587-2710

e-mail: oliver@washapp.org
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ANDRUS, C.J. — Maurice Anthony Brown appeals his conviction and

sentence for two counts of promoting prostitution. Brown contends the trial court
erred in including two out-of-state burglary convictions in his offender score
because they are not comparable to any Washington crimes. He also argues the
two burglary convictions wash out despite a subsequent out-of-state forgery
conviction. Brown further maintains the trial court failed to determine if his two
prior Washington drug conspiracy convictions from 2010 constituted the same
criminal conduct. In a statement of additional grounds, Brown raises a number of
allegations, from prosecutorial misconduct to ineffective assistance of counsel.
We conclude the trial court properly included Brown’s Georgia burglary
convictions from 1997 and 1998 in the offender score and correctly held that his

2004 Georgia forgery conviction, while old enough to wash out, interrupted the ten-

Citations and pin cites are based on the Westlaw online version of the cited material.
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year washout period for the prior burglaries. We further conclude Brown failed to

raise the same criminal conduct issue with the trial court. Finally, we conclude the

arguments Brown raises in his statement of additional grounds lack merit.
FACTS

The State charged Brown with two counts of promoting prostitution in the
first degree and two counts of rape in the second degree, relating to victims E.P.
and J.B. The State alleged Brown forced these women to work for him as
prostitutes for financial gain, sexually assaulted them, and used physical abuse
and drugs to keep them compliant. A jury convicted Brown of promoting
prostitution in the first degree relating to victim E.P. and promoting prostitution in
the second degree relating to victim J.B." It deadlocked on the two rape charges.

At a retrial of the rape charges, Brown waived the right to counsel and
represented himself. A jury acquitted him of one rape charge and deadlocked
again on the second. The court subsequently granted the State’s motion to
dismiss this remaining rape charge.

At sentencing, the State argued Brown had an offender score of “5” based
on four prior felony convictions that scored and one current offense. The four
felonies included two Georgia burglary convictions from 1997 and 1998, a 2004
Georgia conviction for forgery, and two 2012 Washington convictions under the
Uniform Controlled Substances Act for conspiracy to deliver cocaine and heroin.
The State contended the two Georgia burglaries were comparable to Washington'’s

residential burglary statute, RCW 9A.52.020, or the second-degree burglary

' The State charged Brown with additional counts of promoting prostitution and rape relating to a
third alleged victim, C.P., but dismissed the charges when C.P. did not appear to testify at trial.
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statute, RCW 9A.52.030. It acknowledged that Brown’s 2004 forgery conviction
washed out but argued it nevertheless prevented the earlier burglaries from
washing out.

Brown did not dispute his prior convictions, did not challenge the
comparability of the burglary convictions under Washington law, and did not argue
that his two drug convictions constituted the same course of conduct. Instead,
Brown argued the Georgia forgery conviction had not been included in his offender
score when he was sentenced in 2012 and should not be included in his score at
this stage. Brown also contended his offender score should be zero because all
of his prior convictions should wash out.

The sentencing court overruled Brown’s objections, finding the State proved
Brown’s prior convictions by a preponderance of the evidence. It noted that Brown
had stipulated in his 2012 plea agreement that the Georgia burglary and forgery
convictions should be counted in his offender score. The court concluded that the
Georgia burglaries were comparable to burglary, a class B felony, under
Washington law. The court also concluded that the Georgia forgery conviction was
comparable to Washington forgery, a class C felony. Finally, the court determined
that, even though the forgery conviction washed out, it interrupted the 10-year
crime-free period that was required for the prior Georgia burglary convictions to
wash out.

The court sentenced Brown at the high end of the standard range on each
count, 61 months and 22 months, to run concurrently, based on an offender score

of 5. Brown appeals.
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ANALYSIS

Brown’s Offender Score

Brown contends that the trial court erred in calculating his offender score
because (1) the two Georgia burglary convictions are not comparable to any
burglary offense in Washington; (2) the 2004 Georgia forgery conviction washed
out and cannot be the basis for interrupting the washout period applicable to the
burglary convictions; and (3) his two conspiracy to deliver controlled substances

convictions constituted the same course of conduct.?

(1) Legal and factual comparability of the Georgia burglary convictions

Brown first argues that his 1997 and 1998 burglary convictions from Georgia
should have been excluded from his offender score. We disagree.

A defendant’s offender score is calculated by examining a defendant’s
criminal history. RCW 9.94A.525; RCW 9.94A.030(11). Prior convictions result in
offender score points in accordance with the rules provided in RCW 9.94A.525.
Under RCW 9.94A.525(3), out-of-state convictions “shall be classified according
to the comparable offense definitions and sentences provided by Washington law.”

To compare offenses, we use a two-part test. Matter of Canha, 189 Wn.2d
359, 367,402 P.3d 266 (2017). First, we analyze legal comparability by comparing
the elements of the out-of-state offense to the most comparable Washington

offense. 1d.; In re Pers. Restraint of Lavery, 154 Wn.2d 249, 255, 111 P.3d 837

2 Brown also contends the sentencing court erred in checking a box indicating that Brown was to
serve his two concurrent sentences consecutively “to any previously imposed sentences not
referred to in this order.” Both Brown and the State suggest this may have been done inadvertently.
Given that Brown has no “previously imposed sentences” that he is currently serving, the
inadvertent box-checking is not an error that will affect Brown. We need not address the issue any
further.
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(2005). When the crimes’ elements are the same, the offenses are legally
comparable, our analysis ends, and the crime is included in the offender score. Id.
If the elements are “substantially similar,” or if the foreign jurisdiction’s
definition of the crime is narrower than Washington’s definition, then the out-of-
state conviction applies toward the defendant’s offender score. Lavery, 154 Wn.2d
at 255; State v. Ford, 137 Wn.2d 472, 479-80, 973 P.2d 452 (1999). If the out-of-
state offense is broader than the most closely comparable Washington statute,
then the court proceeds to the second step of the test: conducting a factual
comparability analysis. State v. Morley, 134 Wn.2d 588, 606, 952 P.2d 167 (1998).
Offenses are factually comparable when the defendant’s conduct would
have violated a Washington statute. Canha, 189 Wn.2d at 367. We may rely on
facts that were admitted, stipulated, or proved to the fact finder beyond a
reasonable doubt. /d. The comparability of offenses is a question of law that we
review de novo. State v. Jordan, 180 Wn.2d 456, 460, 325 P.3d 181 (2014).

In 1996, a Georgia grand jury indicted Brown on one count of burglary.
Brown pleaded guilty to this charge on March 17, 1997. In 1997, a Georgia grand
jury again indicted Brown on one count of burglary. On February 9, 1998, Brown
pleaded guilty to this charge and confirmed that he was “in fact guilty.”

Georgia’s burglary statute in effect at the time of Brown’s crimes was not
legally comparable to Washington’s residential burglary and second-degree
burglary statutes. The relevant portion of Georgia’s burglary statute provided:

A person commits the offense of burglary when, without authority and

with the intent to commit a felony or theft therein, he enters or

remains within the dwelling house of another or any building, vehicle,
railroad car, watercraft, or other such structure designed for use as

-5-
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the dwelling of another or enters or remains within any other building,
railroad car, aircraft, or any room or any part thereof.

Former Ga. Code Ann. § 16-7-1(a) (1980).

Washington’s residential burglary statute at the relevant times stated that
“[a] person is guilty of residential burglary if, with intent to commit a crime against
a person or property therein, the person enters or remains unlawfully in a dwelling
other than a vehicle.” RCW 9A.52.025(1); former RCW 9A.52.025(1) (1989). And
contemporaneous with Brown’s Georgia burglaries, Washington’s second-degree
burglary statute stated that “[a] person is guilty of burglary in the second degree fif,
with intent to commit a crime against a person or property therein, he enters or
remains unlawfully in a building other than a vehicle or a dwelling.” Former RCW
9A.52.030(1) (1989).

Brown and the State agree that the Georgia burglary statute is broader than
Washington’s burglary statutes because Georgia law characterizes the unlawful
entry into a vehicle as a burglary, whereas the Washington burglary statutes
exclude vehicles from their scope. The Georgia burglary statute is thus not legally
comparable to either Washington burglary statute, and we move on to analyze
factual comparability.

The State contends that Brown’s Georgia burglary convictions are factually
comparable. We agree. Factual comparability requires us to evaluate whether the
defendant’s conduct would have violated a Washington statute. Lavery, 154
Wn.2d at 255. The key inquiry is whether, under the Washington statute, the
defendant could have been convicted if the same acts were committed in

Washington. State v. Thomas, 135 Wn. App. 474, 485, 144 P.3d 1178 (2006).
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To protect the defendant’s constitutional right to a jury, we consider only the
“facts that were admitted, stipulated to, or proved beyond a reasonable doubt.”
State v. Olsen, 180 Wn.2d 468, 478, 325 P.3d 187 (2014) (quoting State v.
Thiefault, 160 Wn.2d 409, 415, 158 P.3d 580 (2007)). And to determine the facts
to which a defendant admitted as part of a prior guilty plea, Washington courts
“look to the law of the state in which the defendant entered the plea[.]” State v.
Releford, 148 Wn. App. 478, 489, 200 P.3d 729 (2009); Olsen, 180 Wn.2d at 478-
79 (reviewing another state’s law to determine what elements were admitted when
pleading guilty). In Georgia, “[a] plea of guilty admits the facts set forth in an
accusation or indictment.” Neslein v. State, 288 Ga. App. 234, 653 S.E. 2d 825,
827 (2007).

The indictments alleged that Brown “did unlawfully, without authority, enter
into the dwelling house of George Smith with intent to commit a theft therein,” and
that he “without authority and with intent to commit a theft therein, did enter and
remain in the dwelling house of William Deloney. . . . ” By pleading guilty to these
charges, Brown admitted these factual allegations. Brown would have been
convicted of residential burglary had he committed the same acts in Washington
because unlawfully entering a person’s residence with the intent to commit theft is
residential burglary in this state. Brown’s Georgia convictions are therefore
factually comparable to Washington’s residential burglary, a class B felony, under

RCW 9A.52.025(2).
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(2) Effect of Georgia forgery conviction under washout provision

Brown next argues that his two burglary convictions should not be included
in his offender score because they washed out under RCW 9.94A.525(2). Prior
convictions are not counted as points if, through crime-free time spent in the
community, they have “washed out” according to the statutory criteria. State v.
Zamudio, 192 Wn. App. 503, 507, 368 P.3d 222 (2016). Under RCW
9.94A.525(2)(b), a prior class B felony conviction

shall not be included in the offender score if, since the last date of

release from confinement (including full-time residential treatment)

pursuant to a felony conviction, if any, or entry of judgment and
sentence, the offender had spent ten consecutive years in the
community without committing any crime that subsequently results

in a conviction.

Although Brown concedes he was convicted of forgery in Georgia in 2004,
he contends this conviction cannot be considered when determining if he was
crime-free for 10 years after his burglary convictions for two reasons. First, he
argues forgery in Georgia is not legally comparable to forgery in Washington.
Second, he contends that because the forgery conviction washed out under RCW
9.94A.525(2)(c), itis as if that conviction never existed and cannot interrupt the 10-
year washout period. We reject both arguments.

First, Georgia and Washington law on forgery is comparable. Brown argues
the Georgia statute criminalizing forgery is broader than Washington’s forgery
statute because there is no requirement in Georgia that the state prove that the

document allegedly forged was a “written instrument” with “legal efficacy.” The

Georgia first-degree forgery statute in effect in 2002 provided:
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A person commits the offense of forgery in the first degree when with
intent to defraud he knowingly makes, alters, or possesses any
writing in a fictitious name or in such manner that the writing as made
or altered purports to have been made by another person, at another
time, with different provisions, or by authority of one who did not give
such authority and utters or delivers such writing.
Ga. Code Ann. § 16-9-1(b) (effective until June 30, 2012).
In 2002, Washington’s forgery statute, RCW 9A.60.020, provided:
(1) A person is guilty of forgery if, with intent to injure or
defraud:
(a) He falsely makes, completes, or alters a written instrument
or;
(b) He possesses, utters, offers, disposes of, or puts off as
true a written instrument which he . . . knows to be forged.
RCW 9A.60.020. Brown points out that Georgia's code refers to a “writing,”
whereas Washington'’s refers to a “written instrument.” He contends that because
Georgia law did not statutorily define “writing,” the forgery statute was necessarily
broader than the Washington forgery statute. But Georgia did have a statutory
definition of “writing™:
the word ‘writing’ includes, but is not limited to, printing or any other
method of recording information, money, coins, tokens, stamps,
seals, credit cards, badges, trademarks, and other symbols of value,
right, privilege, or identification.
Former Ga. Code Ann. § 16-9-3 (1968). In Georgia, the essential elements of the
offense of forgery are the false making of an instrument, with the intent to defraud,
and the tendency or capacity of the writing to prejudice the right of another person.
Nix v. State, 108 Ga. App. 704, 705, 134 S.E. 2d 551 (1963). The writing must

have some legal efficacy to be the subject matter of forgery. Brazil v. State, 117

Ga. 32, 462, 43 S.E. 460, (1903); Nix, 134 S.E. 2d at 552 (“[t]he check set out in
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the indictment was of apparent ‘legal efficacy’ and thus had the capacity to be the
subject matter of a forgeryl[.]"),

In Washington, a “written instrument” must similarly have “legal efficacy.”
An “instrument” under common law is “something which, if genuine, may have legal
effect or be the foundation of legal liability.” State v. Scoby, 117 Wn.2d 55, 57-58,
810 P.2d 1358 (1991). See also State v. Ring, 191 Wn. App. 787, 794, 364 P.3d
853 (2015) (a document’s legal efficacy requirement is a common law definition of
“‘instrument” in RCW 9A.60.020). The textual difference between Georgia’s forgery
statute and Washington’s forgery statute is immaterial because case law indicates
they are legally comparable.

Moreover, the underlying facts indicate that, had Brown performed the same
actions in Washington, his actions would have constituted forgery under
Washington law. On August 23, 2002, the State of Georgia alleged that Brown

on June 06, 2002 with intent to defraud, did knowingly possess a

certain writing, to wit: a check, being No. 58212 dated June 5, 2002,

in the amount of $960.22 payable to Mourice Brown a/k/a Maurice

Brown drawn on Wachovia Bank on the account of Turner

Construction, the said check being made in such a manner that it

purports to have been made by another person and by authority of

one who did not give such authority and the accused did utter and

deliver said check and writing. . . .

Brown pleaded guilty to these allegations on November 1, 2004, thereby admitting
these facts. Had Brown pleaded to these same facts in the State of Washington,
he would have been convicted of forgery, just as he was in Georgia. Brown’s 2004
forgery conviction is comparable to a forgery conviction under Washington law.

Second, a conviction that washes out for purposes of computing an offender

score is not the same as a vacated conviction. There is no dispute that Brown’s
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2004 forgery conviction washed out under RCW 9.94A.525(2)(c).® But whether
that same conviction can interrupt the 10-year washout period for the burglary
convictions depends on an interpretation of the phrase “any crime that
subsequently results in a conviction” under RCW 9.94A.525(2)(b).

The most analogous case is State v. Haggard, 195 Wn.2d 544, 549, 461
P.3d 1159 (2020), in which the Supreme Court analyzed the effect of a dismissed
misdemeanor conviction under the washout provision of RCW 9.94A.525(2)(c). In
that case, the court said the washout provision can be broken down into two
clauses: a trigger clause that identifies the beginning of the washout period, and a
continuity or interruption clause that outlines the substantive requirements an
offender must satisfy during the washout period. It noted that the phrase “any
crime” in the interruption clause is undefined in RCW 9.94A.525(2)(c), but RCW
9A.04.040(1) supplied the necessary definition: “An offense defined by this title or
by any other statute of this state, for which a sentence of imprisonment is
authorized, constitutes a crime.” A dismissed misdemeanor conviction, it
concluded, is a “conviction” under this statutory definition and properly included in

the defendant’s criminal history. Haggard, 195 Wn.2d at 553, 560, 562.

3 RCW 9.94A.525(2)(c) provides:

[Cllass C prior felony convictions other than sex offenses shall not be included in
the offender score if, since the last date of release from confinement . . . pursuant
to a felony conviction, if any, or entry of judgment and sentence, the offender had
spent five consecutive years in the community without committing any crime that
subsequently results in a conviction.

The sentencing court did not count Brown’s washed out forgery conviction in his offender score

because he committed that crime more than five years after he was released from confinement on
the burglary convictions.
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Brown argues a conviction that washes out for purposes of computing an
offender score is the same as a vacated conviction. But the Supreme Court
rejected that argument in Haggard. 195 Wn.2d at 561-62. In comparing a deferred
prosecution and dismissal with a vacated conviction, it stated “[v]acation under
RCW 9.96.060 sets out specific requirements deemed necessary by the
legislature.” Id. at 561. Any defendant who has a dismissed conviction must still
separately seek vacation of that conviction in order for it to be omitted from his
criminal history. /d. at 562. It concluded that a washed out conviction is not the
same as a vacated conviction. Brown cites no case law to the contrary.*

RCW 9.94A.525(2)(b) provides that the 10-year washout period is
interrupted by “any crime that subsequently results in a conviction.” (Emphasis
added). This language is clear and unambiguous. “Any crime” includes a crime
that may have washed out for offender score purposes under RCW 9.94A.525, as
long as the conviction has not been reversed on appeal or vacated by a court under
RCW 9.96.060.

We affirm the trial court's conclusion that the 2004 forgery conviction
interrupted Brown’s 10-year washout period.

(3) Same criminal conduct

Brown next argues that the trial court erred in failing to determine whether

his two 2012 convictions for conspiracy to deliver controlled substances constitute

4 Brown maintains that under In re Pers. Restraint of LaChapelle, a sentencing court cannot
“retroactively revive previously washed out convictions” and use them to interrupt the washout
period. 153 Wn.2d 1, 11, 100 P.3d 805 (2004). But the only issue in LaChapelle was whether
1997 amendments to the definition of “criminal history” in the Sentencing Reform Act of 1981
applied retroactively to allow previously washed out juvenile adjudications to be included in a
defendant’s offender score. Id. at 13. The court evaluated the retroactivity of a statutory
amendment to the definition of “criminal history,” not the meaning of the washout provision.
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the “same criminal conduct” for purposes of calculating his offender score.
Because Brown failed to raise this statutory argument below, we will not consider
it for the first time on appeal.

Generally, we address only those issues that were argued before the trial
court. RAP 2.5(a). A defendant who fails to ask a trial court to make a “same
criminal conduct” determination at sentencing waives the argument on appeal.
State v. Wilson, 117 Wn. App. 1, 21-22, 75 P.3d 573 (2003). While Brown objected
to many things during the course of his sentencing hearing in July 2021, he did not
request a “same criminal conduct” analysis.

While the doctrine of waiver does not apply to an alleged sentencing error
that is a legal error leading to an excessive sentence, courts can find waiver where
the alleged error involves a factual issue, later disputed, or where the alleged error
involves a matter of trial court discretion. In re Pers. Restraint of Goodwin, 146
Wn.2d 861, 873-74, 50 P.3d 618 (2002). The failure of a trial court to conduct, sua
sponte, a same criminal conduct analysis does not raise a calculation or
mathematical error. “[l]t is a failure to identify a factual dispute for the court’s
resolution and a failure to request an exercise of the court’s discretion.” State v.
Nitsch, 100 Wn. App. 512, 520, 997 P.2d 1000 (2000). In Nitsch, we held that

[T]he trial court’s failure to conduct [a same criminal conduct] review

sua sponte cannot result in a sentence that is illegal. The trial court

thus should not be required, without invitation, to identify the

presence or absence of the issue and rule thereon.

Id. at 525. We decline to reach the same criminal conduct issue here for the first

time on appeal.
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Brown’s Statement of Additional Grounds

Brown raises a number of arguments in two separately submitted
statements of additional grounds, one filed March 8, 2022, and one filed May 2,
2022. Although at times Brown'’s two pleadings are difficult to decipher, we have
distilled his claims down to (1) evidentiary objections; (2) a claim of judicial bias;
(3) alleged jury selection errors; (4) prosecutorial misconduct; (5) sufficiency of the
evidence supporting his convictions; (6) a claim of witness recantation of
testimony; and (7) ineffective assistance of counsel.

(1) Evidentiary objections

(a) E.P.’'s competency to testify at trial

Brown contends the trial court erred in permitting E.P. to testify because
she admitted she was under the influence of heroin at trial. Witnesses are
incompetent to testify if they are (1) “of unsound mind, or intoxicated at the time of
their production for examination,” or (2) “appear incapable of receiving just
impressions of the facts, respecting which they are examined, or of relating them
truly.” RCW 5.60.050(1)-(2). All witnesses . . . are presumed competent until
proven otherwise by a preponderance of evidence. State v. Brousseau, 172
Wn.2d 331, 341, 259 P.3d 209 (2011). The party challenging the competency of
the witness has the burden of proving incompetency. Id. We afford significant
deference to the trial judge’s competency determination and will disturb such a
ruling only on a finding of manifest abuse of discretion. /d. at 340.

E.P. testified she used heroin at 6 a.m. on the morning of her testimony.

She also testified she felt “okay” to testify and the drug did not alter her memory.
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During a sidebar, defense counsel objected to her testifying while under the
influence of a narcotic. The trial court overruled this objection, finding that E.P.
was competent to testify because the witness was tracking questions and “there
was nothing in her verbal answers or her nonverbal demeanor that suggested to
the Court that she was not competent to testify today.” The record supports the
trial court’s findings. The court did not abuse its discretion in overruling Brown’s
competency objection.
(b) Request for mental health evaluation of J.B.

Brown contends the trial court erred in refusing to require victim J.B. to
undergo a mental health evaluation. We cannot find any indication in the record
that Brown or his attorney ever asked the trial court to order such an evaluation.
Nor can we identify a basis for concluding that it would have been an abuse of
discretion to deny such a request. We cannot, on the record before us, conclude
the court abused its discretion by not ordering J.B. to undergo a mental health
evaluation.

(c) The State’s failure to call certain withesses at trial

Brown contends the prosecutor engaged in misconduct by declining to call
the police officer who confiscated Brown’s phone to testify at trial. Brown was
represented by counsel in his first trial, and his attorney could have called this or
any other witness who may have had personal knowledge of exculpatory evidence.

A trial court makes no decisions regarding which witnesses a party should call to
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testify, and we will not disturb a trial verdict based on a prosecutor not choosing to
call a witness.
(d) Evidence about alleged victim, C.P.

Brown contends the trial court erred in not allowing him to present evidence
surrounding the allegations of C.P., a withess who failed to appear to testify at trial.
But at the close of the State’s case, the State moved to dismiss counts 5 and 6
because the prosecutor was unable to locate C.P. Brown was not at jeopardy of
being convicted of any charges arising out of allegations reported by C.P., and any
evidence regarding C.P.’s allegations became irrelevant when the court granted
the State’s motion to dismiss all counts relating to her.

Brown’s statement of additional grounds mentions that the prosecutor
talked about C.P. in the State’s opening argument, but Brown does not argue that
these references prejudiced him in any way. Immediately after the court dismissed
charges relating to victim C.P., it gave Brown the opportunity to offer special jury
instructions to address the dismissed charges. He did not proffer any for the
court’s consideration. The defense lodged no objections to the State’s proposed
jury instructions. The court specifically instructed the jury that the counts against
victim C.P. had been dismissed, the jury was only to consider the remaining
charges, and that if evidence was not admitted or was stricken, the jury was not to
consider it. “Washington courts have, for years, firmly presumed that jurors follow
the court’s instructions.” Diaz v. State, 175 Wn.2d 457, 474, 285 P.3d 873 (2012).

We can identify no evidentiary errors relating to references to C.P.
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(e)  Allegations of mistaken identity
Brown contends that the real criminals are the mother of Brown’s children,
lesha, and Brown’s son, Maurice Jr. He seems to argue that he has been the
victim of mistaken identity because he and Maurice Jr. share the same name and
possibly birth date. But Brown is merely relitigating the factual evidence presented
at trial and has not identified any legal error for us to review. We will not review on
appeal a jury’s credibility determinations. State v. Robinson, 189 Wn. App. 877,
896, 359 P.3d 874 (2015).
(f) Relevance of expert testimony
Brown contends the trial court erred in permitting Detective Maurice
Washington to present expert testimony about the trafficking of young girls,
testimony Brown contends was irrelevant to the charges against him. But
Detective Washington was called to testify about the pimp and prostitute
subculture. Detective Washington testified that he has personal experience and
training in many undercover policing areas, including human trafficking, the
trafficking of minors, and the promotion of prostitution of adult women. Contrary
to Brown'’s claims, Detective Washington did not testify that Brown was trafficking
young girls or even suggest Brown was doing so.

(2) Alleged judicial bias

Brown alleges that the trial judge was biased against him. But he has not
presented any evidence to support a challenge under the judicial fairness doctrine.
To prove he did not receive a fair, impartial, and neutral hearing, Brown must

present evidence of a judge's actual or potential bias. State v. Bilal, 77 Wn. App.
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720, 722, 893 P.2d 674 (1995). The transcript from Brown'’s trial and sentencing
reveals no evidence that the trial judge was biased against him. Contrary to
Brown’s accusations, the trial court did not give the jury a police statement from
victim J.B., did not handpick Brown’s jurors, and did not engage in other actions
Brown alleges in his statement of additional grounds. On the contrary, the record
consistently shows that rulings throughout the pretrial, trial, and sentencing were
even-handed, were supported by law, and constituted an appropriate use of
judicial discretion.

(3) Errors in jury selection

Brown raises several claims relating to jury selection. We reject each of

these arguments.
(a) Juror bias

Brown alleges that during voir dire, a prospective juror, juror no. 11, made
a statement—off the record—that “| want someone[’s] life in my hands.” This juror
was empaneled, and Brown contends he should not have been permitted to remain
on the jury. There is no evidence before us that any such statement was made.
“‘Because these arguments are not supported by credible evidence in the record,
we cannot review them. . . . If material facts exist that have not been previously
presented and heard, and require vacation of the conviction, then [the appellant’s]
recourse is to bring a properly supported personal restraint petition.” State v.
Alvarado, 164 Wn. 2d 556, 569, 192 P.3d 345 (2008); RAP 10.10(c).

Brown next argues that the trial court erred in not excusing for cause any

juror who read a local newspaper article erroneously reporting that Brown had
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been convicted for rape, sodomy, and kidnapping in Atlanta in 1993. During voir
dire, some jurors indicated in a pretrial questionnaire that they had read the article
or had read some news report indicating Brown had a criminal history. Defense
counsel asked the court to exclude any jurors who read the article. The trial court
noted that one juror, prospective juror no. 63, wrote about Brown in their
questionnaire response “Arrested outside Iron Horse Casino near where | lived; is
said to have raped women and forced them to have sex for drugs while he kept
the money. | read that he has a lengthy criminal record.” The court ruled that
counsel would need to make further inquiry to determine if any potential juror who
had read about the case actually believed what they had read, or if they could put
it aside and make a decision based on the evidence presented in court. It denied
the motion to excuse the jurors for cause at that time but indicated it would consider
a challenge for cause depending on how jurors responded to questions during voir
dire.

Brown did not identify any jurors who indicated, when individually
questioned about the case, that they had read the article and could not set it aside.
“A trial court need not excuse a juror with preconceived ideas if the juror can set
those ideas aside and decide the case on the evidence presented at the trial and
the law as provided by the court.” State v. Phillips, 6 Wn. App. 2d 651, 662, 431
P.3d 1056 (2018). We note that juror no. 63 was not empaneled. We cannot

identify any errors in the trial court’s rulings on any challenge for cause.
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(b) Racial makeup of jury

Brown asserts that he was convicted by an “All white and Asian” jury,
prejudicing his right to a fair trial. Under the Sixth and Fourteenth Amendments to
the United States Constitution, a criminal defendant has a right to a jury drawn
from a fair cross section of the community. In re Yates, 177 Wn.2d 1, 19, 296 P.3d
872 (2013). To make a prima facie showing of a Sixth Amendment fair cross
section claim, a defendant must show (1) that the group alleged to be excluded is
a “distinctive” group in the community; (2) that the representation of this group in
venires from which juries are selected is not fair and reasonable in relation to the
number of such persons in the community; and (3) that this underrepresentation is
due to systemic exclusion of the group in the jury-selection process. /d. (citing
Duren v. Missouri, 439 U.S. 357, 364, 99 S. Ct. 664, 58 L. Ed. 2d 579 (1979)).

Brown has not made this prima facie showing. A fair cross-section claim
applies to the selection of the venire, not the dismissal of individual jurors at the
jury panel stage. Holland v. lllinois, 493 U.S. 474, 480, 110 S. Ct. 803, 107 L. Ed.
2d 905 (1990). Brown makes no attempt to establish that the representation of
Black jurors in venires in King County is unfair and unreasonable in relation to the
number of Black people in the community. Nor has he presented any evidence
that any underrepresentation is due to the systemic exclusion of Black people in
the jury selection process.

At the jury panel stage, jury selection must be done in a fair way that does
not exclude qualified jurors on inappropriate grounds. Rocha v. King County, 195

Wn.2d 412, 428-29, 460 P.3d 624 (2020). Brown has made no showing that any
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juror was excluded because of their race. The State exercised peremptory
challenges on juror no. 17 and juror no. 30. Brown did not object. The State then
moved to strike juror no. 18, but defense counsel timely objected under GR 37.
The prosecutor apologized, claiming that her notes were a little “jumbled,” and
withdrew her motion to strike. Juror no. 18 was empaneled. The State then waived
a third peremptory and reserved the final two for the juror added as the alternate
and any new panel member seated as a result of the defense peremptory
challenges. The State subsequently moved to exclude juror no. 32 without
objection from the defense. The State did not challenge juror no. 23, a self-
identified person of color, and this juror was empaneled, but then juror no. 23 failed
to report for trial. The State exercised no other peremptory challenges. Brown
has not demonstrated any errors in the jury selection process.

(4) Prosecutorial misconduct

Brown raises several allegations of prosecutorial misconduct. To prevail on
grounds of prosecutorial misconduct, a defendant must show improper conduct
resulting in prejudice. State v. Pirtle, 127 Wn.2d 628, 672, 904 P.2d 245 (1995).

(a) Pre-trial interview of J.B.

Brown alleges the prosecutor and a police detective engaged in misconduct
by preparing a police report alleging that Brown’s defense attorney had engaged
in witness intimidation through his questioning of J.B. during a defense interview.
Brown’s attorney brought this matter to the trial court’s attention after J.B. ended
the defense interview prematurely due to what he believed was her anxiety.

Counsel then received a police report in which the witness alleged that she was
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afraid of him, felt intimidated by him, and wanted Detective Murphy (the author of
the police report) to sit in on any further defense interviews. Defense counsel
expressed surprise at the police report, particularly given that the prosecutor was
present during the interview and told him that he “was very nice” to J.B. during his
questioning of her.

In response, the prosecutor informed the court that the victim was willing to
complete the defense interview but had requested that the lead detective,
Detective Murphy, be present for emotional support. The prosecutor indicated that
the detective had written the report, not to suggest counsel had committed a crime,
but to ensure that any conversation with the victim was documented, at the
defense’s request. The court found the explanation “disingenuous” because the
police report included an “offense code,” but asked the parties to brief the issue of
whether a testifying detective should be present during the interview.

The State subsequently filed a motion to allow the victim J.B. to have
Detective Murphy present during the defense interview. After considering the
briefing and argument, the court ordered that Detective Murphy would be allowed
to sit outside the interview room with the door open and in J.B.’s line of sight, but
the detective could not ask questions or participate in the interview. The court
further ordered that “[t]here will be no police report issued regarding the defense
interview.”

Brown raises this issue as a basis for a new trial. But even if we, like the
trial court, were concerned about the propriety of a detective preparing a police

report about the manner in which an attorney conducts a defense interview of an
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alleged victim, we can see no basis for concluding that the incident in any way

impacted the fairness or the outcome of Brown’s trial. The trial court resolved the

matter and Brown'’s attorney was able to complete the interview of J.B. before trial.
(b) Prosecutor questions during voir dire

Brown contends the prosecutor committed misconduct by asking potential
jurors their opinions regarding whether people are treated fairly by the judicial
system or if they felt uncomfortable with the charges. Before jury selection began,
defense counsel and the prosecutor had extensive discussions about potential
juror questions with the court, and they mutually agreed on questions on a variety
of topics, including jurors’ feelings about law enforcement, the judicial system, and
the charges.

Brown puts forward no evidence that the prosecutor’s follow up questions
during voir dire tainted the pool in any way. See State v. Zamora, No. 99959-7,
Wn.2d _, 512 P.3d 512, 133 (June 30, 2022) (test in evaluating prosecutor
remarks during jury selection is whether objective observer could view the
prosecutor’'s questions and comments during voir dire as an appeal to the jury
panel’s potential prejudice, bias, or stereotypes). Nor has he demonstrated how
the prosecutor’s questions were otherwise improper or prejudicial. To establish
prosecutorial misconduct, the defendant must show the prosecutor's conduct was
both improper and prejudicial in the context of the entire record and circumstances
at trial. State v. Slater, 197 Wn.2d 660, 681, 486 P.3d 873 (2021). Brown has

failed to make this showing.
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(c) Burden shifting

Brown alleges that during trial the State shifted the burden of proof to him,
unfairly prejudicing his right to a fair trial. Prosecuting attorneys are permitted
latitude to argue the facts in evidence and reasonable inferences in their closing
arguments. State v. Dhaliwal, 150 Wn.2d 559, 577, 79 P.3d 432 (2003). It is
misconduct to shift the burden of proof to the defendant, State v. Miles, 139 Wn.
App. 879, 890, 162 P.3d 1169 (2007), but the prosecuting attorney is entitled to
point out the lack of evidentiary support for the defense theory of the case. State
v. Osman, 192 Wn. App. 355, 367, 366 P.3d 956 (2016).

Brown has not cited any evidence in the record demonstrating any instance
when the State engaged in burden shifting. After our own review, we can find no
evidence to support this argument.

(d) Brady violation

Brown alleges the prosecutor committed misconduct by misrepresenting to
the court that the State had no obligation to make J.B. available for a defense
interview. Brown cites to Brady v. Maryland, under which prosecutors and law
enforcement must turn over exculpatory and impeachment evidence. 373 U.S. 83,
84,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). But Brady does not govern the State’s
duty to assist in arranging a defense interview of a crime victim. It is misconduct
for a prosecutor to instruct or advise a witness not to speak with defense counsel
unless the prosecutor is present. State v. Hofstetter, 75 Wn. App. 390, 402, 878
P.2d 474 (1994). But the prosecutor may inform a witness of her right to choose

not to give a pretrial interview or of her right to decide who should be present at

-24 -



No. 82936-0-1/25

that interview. /d. We can find no evidence the prosecutor prevented a defense
interview of J.B., but we did find evidence that all requested defense interviews
were completed before the first trial.

Brown also seems to contend that the prosecutor failed to disclose the fact
that victim E.P. had a warrant for her arrest for a charge of driving under the
influence. He argues the prosecutor held this warrant over E.P.’s head and
threatened her to force her to give false testimony. But prior to the retrial, Brown
raised the fact that the victims had outstanding arrest warrants. The prosecutor
stated she was unaware that there were any such warrants and “frankly, | would
prefer that they did as it's—would make them appear faster. But | am not aware
that they have any, but | will check.” Brown stated that he had information
indicating that E.P. had two outstanding warrants. The prosecutor looked E.P. up
in a database and confirmed that E.P. “has an active warrant for a 2005 DUI that
apparently she missed a review hearing at some point in the last year.” The court
asked the State to “monitor the status of any other warrants that are out there,” but
made it clear to Brown that “warrants come and warrants go.” The court ordered
the State to notify it and Brown before E.P. or J.B. testified as to whether either
witness had any outstanding warrants. From what we can glean from the record,
the prosecutor complied with this order.

Finally, Brown seems to contend the State withheld some recordings,
letters, or other unspecified items of discovery from him. The State, however,
verified on numerous occasions that it had turned over everything it had, and on

some occasions the trial court even instructed the prosecutor to reproduce for
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Brown items that were actually generated by Brown’s own prior counsel despite
such assistance not ordinarily being the responsibility of the prosecutor. As to the
allegedly missing items, the court informed Brown that “[jJust because you ask for
something doesn’t mean it exists.” When Brown insisted he was missing
discovery, the trial court held a pretrial evidentiary hearing, at which the State
called Detective Murphy and the public records officer for the City of Kent. After
this hearing, the trial court found no evidence that either Detective Murphy or the
City of Kent had withheld discovery. The record supports the trial court’s findings,
and we reject Brown’s Brady claim.
(e) Other allegations of misconduct

Brown alleges the prosecutor “insert[ed] herself as a witness,” committed
misconduct by reading the probable cause statement aloud at Brown’s
arraignment rather than simply handing it to Brown’s attorney and the judge, and
pulled victims from jail and offered them lighter sentences in exchange for false
testimony. None of these allegations is supported by the record.

Brown also alleges that a S.W.A.T. raid on his home on June 7, 2019, was
handled in a manner that interfered with Brown’s rights or was somehow a “ruse.”
Brown, however, cites to no evidence that the drug raid interfered with Brown’s
rights. To the extent this allegation is based on information not in the record before
us, it is not an appropriate issue to raise on direct appeal. State v. Alvarado, 164
Whn.2d at 569; RAP 10.10(c).

We reject as unsubstantiated Brown’s allegations of prosecutorial and

police misconduct.
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(5) Insufficient evidence or lack of withess credibility

While not always using the “sufficiency of the evidence” term of art, Brown’s
statements of additional grounds repeatedly imply that either a witness’s testimony
was so insufficient that it did not establish that Brown committed the crimes for
which he was charged or that withesses were simply not credible.

Evidence is sufficient to support a guilty verdict if any rational trier of fact,
could find the elements of the charged crime beyond a reasonable doubt. State v.
Cardenas-Flores, 189 Wn.2d 243, 265, 401 P.3d 19 (2017). We view the evidence
in the light most favorable to the State, drawing reasonable inferences in the
State's favor. [Id. at 265-66. Circumstantial and direct evidence are to be
considered equally reliable, and credibility determinations are not subject to
review. [d. at 266.

The jury convicted Brown of promoting prostitution in the first degree with
regard to victim E.P. It convicted Brown of promoting prostitution in the second
degree with regard to victim J.B. To prove promoting prostitution in the first degree,
the State had to prove that Brown

knowingly advances prostitution by compelling a person by threat or

force to engage in prostitution or when he or she knowingly profits

from prostitution that was compelled by threat or force.

RCW 9A.88.070(1)(a). To prove promoting prostitution in the second degree, the
State had to prove that Brown “knowingly profits from or advances prostitution.”
RCW 9A.88.080(1).

E.P.’s testimony provides sufficient evidence for a jury to find that Brown

compelled her to engage in prostitution through the use or threat of force or
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knowingly profited from prostitution that had been compelled by threat or force.
E.P. testified Brown forced her to engage in sex with his friends and other clients
in exchange for heroin. E.P. testified that a man paid Brown money in exchange
for E.P. getting naked and engaging in oral sex with him. E.P. identified the hotels
where she performed sexual acts on Brown’s behalf and the amount of money
clients paid Brown to have sex with her and J.B.

With regard to threats or force, E.P. testified that when she refused to
engage in oral sex with Brown, he smacked her in the face, and that if she did not
do what Brown wanted he refused to give her heroin until she became “dope sick.”
She testified that she knew not to “piss [Brown] off or defy him” or else “you could
get hit” and that it made her afraid. She explained that sometimes Brown would
have her drive to a hotel and he would punish her. E.P. explained that she
remained afraid of Brown and that the mother of Brown’s child had threatened to
kill her if she testified. A rational jury could convict Brown of promoting prostitution
in the first degree based on this testimony.

The testimony of both E.P. and J.B. is sufficient to establish promoting
prostitution in the second degree. J.B. testified that she engaged in sex for money
with the money going to Brown (among others). J.B. corroborated E.P.’s testimony
that E.P. also engaged in prostitution. J.B. admitted she asked Brown for
prostitution opportunities because she needed to pay rent. And J.B. confirmed
that she told police detectives during interviews that “if [she] wouldn’t perform the
prostitution act that Mr. Brown would get violent, threaten [her] and call [her] a bitch

and a whore and that he’ll f***ing kill [her.]” She further testified that Brown threw
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her against a car in a way that hurt her back and neck. The evidence at trial was
sufficient to establish the elements of the charged crimes beyond a reasonable
doubt.

Throughout both of his statements of additional grounds, Brown raises
numerous claims that witnesses did not testify truthfully, that their testimony was
inconsistent with prior statements, or that their testimony was inconsistent with the
testimony of other witnesses. We will not set aside a jury verdict based on the
defendant’s personal assessment of a witness’s credibility. See Robinson, 189
Wn. App. at 896.

(6) Witness recantation of testimony

Brown alleges that during the retrial on the rape charges, J.B. recanted her
allegations that Brown forced her into engaging in prostitution and that this
recantation warranted a new trial. After his retrial and acquittal on the rape charge,
Brown filed several motions with the trial court, including a motion to dismiss,
asserting that “[J.B.] clearly stated several times she did not want to be at this 19-
1-04585-6 KNT trial.” He further alleged that “[J.B.] will further state that what she
testified to at a previous proceeding, trial court . . . case 19-C-04585-6 KNT of
Judge Shah[’s] court, my not committing any of the alleged offenses against her,
that what she said obviously [doesn’t] mean anything.”

The trial court heard from Brown on this motion on July 2, 2021. Brown
again claimed J.B. testified Brown had not committed the charged offenses. He
argued J.B. was forced to testify at the second trial against her will. The court

denied Brown’s motion, finding no evidence of prosecutorial misconduct regarding
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J.B.’s testimony, and noting that the jurors had had the opportunity to decide
whether J.B. was a credible witness.

Recantation is “newly discovered evidence” warranting a new trial. State v.
Macon, 128 Wn.2d 784, 799-800, 911 P.2d 1004 (1996). To obtain a new trial
based on newly discovered evidence, a defendant must prove that the evidence
(1) will probably change the result of the trial; (2) was discovered after the trial; (3)
could not have been discovered before trial by the exercise of due diligence; (4) is
material; and (5) is not merely cumulative or impeaching. /d. at 800.

But we can find no evidence that J.B.’s testimony at the retrial constituted a
recantation of her testimony at the first trial as to the promoting prostitution charge
of which Brown was convicted. It is true that J.B. took the stand at the retrial and
denied Brown raped her, and it is also true that J.B. attempted to make excuses
for the assaults that she received from Brown (e.g., that Brown hit her because
she was, in her words, “mouthy.”). But J.B. did not state, during the retrial, that
Brown did not help her engage in prostitution or that Brown did not profit from doing
so. Based on our review of the trial testimony, J.B. did not recant her testimony in
any way that would have changed the outcome of the first trial.

(7) Ineffective assistance of counsel

Brown contends his attorney provided ineffective assistance of counsel at
trial. To prevail on his ineffective assistance of counsel claim, Brown must show
that his counsel’s performance fell below an objective standard of reasonableness
and that the deficient performance prejudiced his trial. Strickland v. Washington,

466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Nichols, 161
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Wn.2d 1, 8, 162 P.3d 1122 (2007). We review de novo an ineffective assistance
of counsel claim. State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916 (2009).

Brown alleges that his attorney was ineffective in failing to inform the court,
when it set bail, that several convictions on which the State relied had been
expunged. But the record before us contains no evidence that the State or the trial
court relied on expunged convictions in setting bail. Although the State’s original
request for bail listed several 1993 convictions for aggravated sodomy, rape, and
kidnapping, when the court arraigned Brown on July 18, 2019, his attorney
reserved argument on the propriety of bail or the appropriateness of any bail
amount because “[w]e need to sort out some of the [criminal] history. As I
understand it, the prosecutor’s office is also looking into the history.” We can find
no indication Brown raised the matter with the trial court after arraignment.

Brown next alleges that his attorney was ineffective by not objecting to the
expert testimony of Detective Washington. To prevail on a claim that counsel’s
failure to object to witness testimony constituted ineffective assistance, Brown
must establish that (1) no legitimate strategic or tactical reasons supported the
challenged conduct, (2) an objection to the evidence would likely have been
sustained, and (3) the jury verdict would have been different had the evidence not
been admitted. State v. Saunders, 91 Wn. App. 575, 578, 958 P.2d 364 (1998).

Brown’s counsel endorsed Detective Washington as a defense witness.
The record here shows that there was a strategic reason for doing so. Brown’s
defense theory at trial was that the police investigating the allegations of E.P. and

J.B. took no steps to verify their stories. Counsel argued to the jury that the Kent
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police did not follow up with any of the hotels that E.P. identified to verify that she
and Brown had actually rented rooms there. Detective Washington testified that
he would deem it important to make “a concerted effort to visit that location,
photograph that location,” and find out if there was any evidence, “such as
surveillance video or witnesses [who] may have seen [the] victim.” He testified that
people working the front desk may be able to identify the victim or the perpetrator.
Hotel receipts would also be important to show when a person checked in, who
booked the room, who paid for the room, whether guests were identified as staying
in the room, whether they registered a vehicle with the room, and whether they
paid in cash or with a credit card. And Detective Washington confirmed that this
investigation may reveal discrepancies in the victim’s story. There was a logical,
strategic reason for wanting the jury to hear this testimony, given that so much
depended on the testimony of E.P. and J.B. “Deficient performance is not shown
by matters that go to trial strategy or tactics.” State v. Saunders, 91 Wn. App. at
578 (citing State v. Hendrickson, 129 Wn.2d 61, 77-78, 917 P.2d 563 (1996)).
Brown next argues that his attorney should have found out that E.P. had
outstanding warrants for driving under the influence and check fraud. The extent
of counsel’s investigation into E.P.’s criminal history raises issues that are outside
of this record. However, there was extensive testimony at trial about E.P.’s
criminal history, including testimony about her having been arrested and booked
into jail for both a DUl and identity theft. Counsel was clearly aware of E.P.’s

criminal history and used it to challenge her credibility at trial.
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Finally, Brown contends that his attorney was ineffective by (1) failing to
notice that when the police raided his home, there were two men named Maurice
Brown present (Brown and his son) and failing to present this evidence to the jury,
(2) failing to present evidence that the police drug raid on his home was a ruse, (3)
failing to locate and call other alleged rape victims as witnesses at trial, and (4)
failing to insist that Brown be allowed to listen to recordings of conversations during
which prosecutors offered reduced sentences to witnesses in exchange for
allegedly false testimony. After an exhaustive review of this record, we can find
no factual or legal basis for any of these allegations.

We therefore affirm.
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WE CONCUR:
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